BEFORE THE NEBRASKA PUBLI C SERVI CE COVM SSI ON

In the Matter of the Commission, on its RULE AND REGULATI ON NO. 161
own notion, seeking to anmend Title 291,
Chapter 1, Rules of Conm ssion
Procedure, to rewite a substanti al
portion of the rules; correct technical
errors, granmar, punctuation, spelling,
sequenti al nunmbering and the |ike; and
reprint the chapter in its entirety.

ORDER OPENI NG DOCKET AND
SEEKI NG PUBLI C COMVENT

—

ENTERED: August 31, 2004

BY THE COW SSI O\

By its own notion, the Nebraska Public Service Comm ssion (Conm ssion)
seeks to anmend Title 291, Chapter 1, Rules of Conmission Procedure, torewite a
substantial portion of the rules; correct technical errors, grammar, punctuation,
spelling, sequential nunbering and the like; and reprint the chapter in its
entirety. Since the last conprehensive revision of the Rules of Conmm ssion
Procedure, nmany changes in state | aw have been made; a nunber of areas previously
regul ated by the Commission were deregulated and the jurisdiction over other
areas previously regul ated has been shifted to other Nebraska state agencies,
while, on the other hand, the Comm ssion has been charged with additional
regul atory responsibilities in other areas, such as natural gas, wreless E-911,
manuf actured houses, nmodular homes and recreational vehicles; and neans of
comuni cati ons have been transforned by developnents in conputers and the
I nternet. The Conmi ssion, therefore, seeks to rewite the chapter in its
entirety.

Accordi ngly, the Conm ssion opens this rul e-naki ng proceedi ng and rel eases
proposed anendnents, which are set forth in Appendix A for public coment. The
Conmi ssion will enter an order scheduling a public hearing on the anendrments in
accordance with Nebraska s Adm nistrative Procedure Act after the Commi ssion has
recei ved the necessary perm ssion to proceed.

In the nmeantime, the Commission will receive witten comments on the
adoption of the proposed rules and regul ations contained in Appendix A until
Cct ober 15, 2004.

ORDER

I T IS THEREFORE ORDERED by the Nebraska Public Service Comm ssion that the
proposed anendnents to Title 291, Chapter 1, Rules of Conmi ssion Proce-dure,
shoul d be, and are hereby, open to public comrent. Interested parties may file
their initial comments with the Comm ssion on or before 5:00 p.m (CT), Cctober
15, 2004.

MADE AND ENTERED in Lincoln, Nebraska, on this 315" day of August 2004.

NEBRASKA PUBLI C SERVI CE COW SSI ON

COWM SSI ONERS CONCURRI NG

Chai r man

Executive Director
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APPENDI X
001 GENERAL:

001.01 Definitions: As used in Chapter 1 unless the context otherw se
requires: Al definitions listed in al phabetical order and renunbered.

001.01A Authority: The termincludes a certificate, license or
permt.
001.01B Conmi ssion: The Nebraska Public Service Commission. _ { Formatted

N ‘[ Formatted

001.01C Commpn Carrier: A person transporting passengers or

U

goods or providing tel econmunications services for hire to the { Formatted
public.
001.010 Contested Case: A proceeding before the Commission in ,/{Formatted

which the legal rights, duties or privileges of specific parties

o ‘[ Formatted

are required by law or constitutional right to be detern ned
after a hearing before the Commi ssion.

001.01E Contract Carrier: A person transporting passengers or ”/,—{Formatted

goods or providing tel econmuni cations services under contract to
one or a limted nunber of persons.

001. 01F Ex Parte Communication: An oral or witten /,/{Formatted

communi cati on, nmade by any medium which is not on the record in

h ‘[ Formatted

a contested case with respect to which reasonable notice to all
parties was not given. Ex parte communication does not include:

P01.01F1 Communi cations that do not pertain to the /,/{Deleted:‘ﬂ

nmerits of a contested case;

001.01F2 Communi cations in a rul enaking proceeding; and

001.01F3 Communi cations to which all parties have given
consent.

001. 01G Executive Director: The person in charge of the day-to-

day operations of the Conmi ssion. __ - Deleted: Secretary to the
777777777777777777777777777 Conmi ssion is a synonynous

001.01H Hearing (fficer: The termmeans—either—a Conmissioner , term -

assigned to preside over the proceeding. ”{De'etediof an Exam ner

001.011 Holiday: A day or any portion of a day designated by

statute or authorized by the Governor during which no business is

transacted by the Commi ssion.

001.01J, Jurisdictional Utility: A natural gas public utility __-{Formatted

h ‘[ Formatted

001. 01K Legal Representative: For the purpose of adm nistering
the act and the rules and regul ati ons pronul gated t hereunder, the
term"l egal representative" includes w dow and/or w dower.
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001.01L Mtion: An oral or witten request addressed to a
hearing officer or the Comm ssion by any party to a proceedi ng.
Oral notions , may be made only during a hearing. | - {Deleted: are entered ]

001.01M Parties:

001. 01ML Applicant: A person filing an application.

901. 01mM2 Comnt er: A person filing witten coments 7ﬁ¥» ‘[Formatted J
in a proceeding. T {Formatted ]

001.01M3 Conmission Staff: Persons who appear in a
proceedi ng by virtue of their Conm ssion enploynent. |

001.01MA4 Conplainant: A person filing a conplaint.

001. 01Mb Defendant: A person agai nst whom a conpl ai nt
is filed.

001.01M5 Formal Intervenor: A person , granted |eave to_ ,,/'{Deleted:perm'tted ]
fornally intervene.

001.01M7, Informal Intervenor: A person granted leave | - [ Formatted ]
to informally intervene. ’ \{meatted ]

001. 01MB Petitioner: Any other person seeking relief
ot her than by conpl aint or application.

001.01MB Protestant: A person filing a protest to the
granting of an application.

001.01MLO Respondent: A person designated in an inves-
tigative or show cause proceeding.

001. 01N Person: Any individual, ,corpora-tion, governmental {Deleted:f—i—pm—e:-gam-za{-i-en,— ]
agency or subdivision, partnership, limted liability conmpany, L
conpany or association; or any other |legal or conmercial entity, {
including any jurisdic-tional utility, common or contract carrier
and its owners, directors, officers, linted liability conpany
menbers, agents and enpl oyees; joint—stock-association—body
pottie—commn—earrier—society legalrepresentsg or the Public W Deleted: ti-ve, trustee,

Deleted: conpany,
associ ati on,

Advocat ’e recei ver, assignee,

— ~_ | guardian, executor or admini
001.01Q Public Advocate: The person appointed by the Executive | {De'etedi strator ]
Director to represent the interests of Nebraska citizens and all L [ Formatted ]
classes of jurisdictional utility ratepayers, other than high- \{Formatted ]

vol unme ratepayers, in matters involving jurisdictional utilities
and as trial staff before the Commi ssion.

002  APPEARANCES:
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003

002.01 Individual: An individual nmay appear on his/her own behal f
bef ore the Conmi ssion.

002.02 On Behalf of Another: An individual nmay appear on behal f of

anot her person and elicit testinmony fromw tnesses if such individual is
adm tted to practice |law before the Nebraska Suprene Court or is admtted
to practice | aw before the Suprene Court of any other state and is
acconpani-ed has been adnmitted to practice before the Conmission in a
proceedi ng upon a notion by a person adnmitted to practice before the
Nebraska Suprene Court.

002.03 On Behalf of Another by Limted Appearance: An individual who is
neither admtted to practice | aw before the Nebraska Suprene Court nor
the Suprene Court of any other state may appear for a governnental

subdi vi si on, corporation, association or partnership for the sole purpose
of making a statement on behal f of such person, but shall not elicit
testi mony from any ot her person.

002.04 Staff: Nothing in this chapter will prohibit staff nenbers of
the Conmi ssion, whether or not admitted to practice |law in Nebraska, from
interrogating witnesses or otherw se participating in proceedi ngs before

t he Conmi ssi on.

002.05 Speci al Appearance: Objections to the jurisdiction of the

Corgri ssion will be made by filing a special appearance. A party appear- _
ing specially for such purpose shall designate the specific defects upon
which it relies. If no objection to the jurisdiction of the Conmission
is made prior to the hearing or at the tine appearances are nade,
jurisdictional defects (except subject matter) are waived. |f a special
appearance is overruled, the objection to the jurisdiction of the Comm s-
sion will be preserved in a further pleading, if any is required.

TYPES OF PROCEEDI NGS:

003.01 Initial ,Pleadings: The Conmmission will act only on the follow

ing initial pleadings: (1) An application for authority filed Bixiaiﬁx 77777
person pursuant to the Conmission's jurisdiction under Article 1V,

Section 20 of the Nebraska Constitution or Chapters 74, 75 and ,86 of the _

Nebraska Revi sed Statutes, R-R-S—1943 as anended; (2) A departnental
conplaint filed by a director of a Commi ssion departnent; (3) An order to
show cause filed en at the Conmission's own ,initiative; (4) Aformal
conpl aint, which may be filed by any person against any person or entity
subject to the jurisdiction of the Commi ssion; anrd- (5) A petition for

i nvestigation, which may be filed by any person;, (6) A petition for
declaratory ruling, which nay be filed by any person; (7) An order, on
the Commi ssion’s own notion, opening a public investigation; and (8) an
order, at the Conmission’s own initiative, initiating a rul emaking
proceedi ng.

003.02 Informal Conplaints: The Conmi ssion may investigate conplaints
on an informal basis to resolve questions, disputes, develop further
information, or otherw se resolve an issue.

- [ Deleted: - |

- [ Deleted: he/ she

— { Deleted: Pr oceedi ngs

- [ Deleted: 88

- { Deleted: noti on

. { Deleted: or upon the

Conmi ssion's own notion
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004 RESPONSI VE PLEADI NGS: The only responsive pleadings the Comm ssion will
fite allow are: (1) A protest to an application; anrd- (2) A petition for
formal or informal intervention; and (3) An answer to a departnental

conpl aint, order to show cause, formal conplaint, or petition.

005 FORM OF PLEADINGS: Each pleading shall be filed in the following form

005.01 Applications on Conmission Forns: Applications for certain

authority and relief, as set forth in section 026 bel ow, gialking— | _ - | Deleted: notor carrier

announci-ng—device—shalh should be filed on forns provided by the authority, grain warehouse
. . EE— and grain dealer |icenses,

Conmi ssi on. itinerant merchant license,

transm ssion line
. . . . . . . construction change,
005.02 Applications on Gher Forns: Applications not on Conm ssion t el ephone boundary change,

forns shall be filed in and automatic

Deleted: for a rate tariff,

pl eading formor in such other formthat identifies the applicant, T
tariff change, rait+

provi des a clear statenment of the facts upon which the matter is being

pl aced before the Conm ssion, satisfies all other requirenents set forth

in statute or rule and regulation, ,clearly states the relief requested, "[Deleted:and

and includes a verified signature.

005.03 Departnental Conplaint: A departnental conplaint shall contain
the nanme of the conplainant, defendant, a clear and concise allegation of
each offense in terns of each applicable statute or rule, and be signed

by the director of the departnent mmking the conplaint. , | - - { Deleted: the conpl ai nant.

005.04 Oder to Show Cause: An order to show cause shall contain the
name of the respondent, a clear and conci se allegation of each cause for
whi ch the Commi ssion requires a showi ng, and be signed by the Executive
Director.

005.05 Formal Conplaint: A formal conplaint shall contain the name of
the conpl ai nant, defendant, a clear and concise allegation of each

offense, and , a verified signature of the conplainant. | - [ Deleted: be signed by

005.06 Petition: A petition shall contain the nane of the petitioner, a
statenent of the matter for which investigation is requested, a statenent
of the relief requested, and a verified signature of the petitioner.

005.07 Protest: A protest shall contain the name and address of the
protestant, a statement concerning the interest of the protestant in the
application protested, and a request for the relief sought by the
protestant.

005.08 Answer to Forrmal Conplaint: An answer to a formal conplaint
shall be filed and shall admt or deny each material allegation of the
formal conplaint. The answer shall set forth any affirmative defense

whi ch the defendant,, chooses to assert. The Conmission shall have the | - [ Deleted: se

di scretion, upon proper showing, to dismss the formal conplaint, with or \\{Deleted:nay

wi t hout a hearing, or require further action.

005. 08BA Satisfaction of Fornal Conplaint: A defendant to a
formal conplaint nay file with the Comi ssion a Statenment of
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Satisfaction of the formal conplaint. Such Statenent of Satis-
faction shall be filed with the Conmmi ssion within ten (10) days
after service of the conplaint upon defendant. Defendant shal
serve a copy of Statenment of Satisfaction upon the conplainant.
Wthin five (5) days after receipt of the Statenment of Satisfac-
tion by conplainant, conplainant may file a Statenent of Accep-
tance, a copy of which shall be served upon defendant. The

def endant may then nove for dismissal at any time prior to the
time set for hearing on the conplaint.

005.08B If a Statenent of Satisfaction is not filed, the defen-
dant shall have fifteen (15) days from service of the conplaint
to file an answer.

005.08C If a Statenent of Satisfaction is filed within the tine
allowed , but is not accepted by the conplainant, then the
defendant shall file an answer with the Commission within twenty
(20) days fromthe date of service of the Statenent of

Satisfaction with a copy thereof being served on conpl ai nant.

005. 08D Except for good cause shown, and except where a State-
ment of Satisfaction has been filed and accepted, failure to
answer will be construed as an admission of the allegations in
the conplaint.

005.09 Answer to Departrmental Conplaint: An answer to a departnenta
conpl aint shall be filed and shall admit or deny each naterial allegation
of the departmental conplaint. The answer shall set forth any
affirmati ve def ense which defendant nay assert. The answer shall be
filed with the Commi ssion within twenty (20) days after service of the
conpl ai nt .

005. 09A Except for good cause shown, failure to answer will be
construed as an admi ssion of the allegations in the conplaint.

005.10 Failure to Answer: The fact that a failure to answer will be
construed as an admission to the allegations in a formal conplaint or a
departnmental conplaint shall be included in the conplaint served upon
def endant pursuant to 011

006 SIGNING Each pleading of a party represented by an attorney shall be
signed by at | east one attorney of record, who is qualified under this
chapter, in his/her individual nane, whose nmiling address, e-mmil address and
tel ephone number will be stated. Except where specifically provided by other
rules or statutes, pleadings need not be verified or acconpani ed by an
affidavit. The signature of an attorney constitutes a certificate by ,the
attorney that he/she has read the pleading; that to the best of his/her

know edge, information and belief there is good grounds to support it; and
that it is not interposed for delay. The party who is not represented by an
attorney shall sign his/her pleading and state his/her nailing address, e-mai
address and tel ephone nunber.

- { Deleted: by t he defendant

- [ Deleted: hi n1 her
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007 COPIES: Except as otherw se provided in these rules, one original, five

paper copies and one el ectronic copy of each pleading will be filed with the
Conmi ssion. The electronic copy of the pleading should be submtted to the
Conmi ssion by electronic nail. Inits discretion, the Conm ssion may waive ,/»«'[Deleted:i

the requirenent that an electronic copy of the pleading be filed.

008 W THDRAWAL OF PLEADING Pleadings filed with the Conmi ssion , may not be l - [ Deleted: wi | |

wi thdrawn without approval of the Commission.

009 SUBSEQUENT APPLI CATION: Wen any application has been denied, in whole
or in part, a subsequent application covering substantially the same subject

matter will not be considered by the Commission within A 180 days fromthe date | - [ Deleted: 90

of the final denial, in whole or in part, of the previous application, except
for good cause shown.

010 HOURS OF OPERATI ON, COVPUTATI ON OF TI ME: |

010.01 Ofice Hours: Al public records on file at the Conmi ssion fles /{Formatted

are open to public inspection. Ofice hours are 8:00 a.m to 5:00 p.m
(Central Tinme), Mnday through Friday, except Holidays. Conmission files
and/or transcripts may be checked out of the Conmission office only with
express prior perm ssion of a Comm ssioner or the Executive Director.

010.02 Conputation: In conputing any period of tine prescribed or
allowed by the rules in Title 291, the day of the act or event after
whi ch the designated period of tine begins to run is not to be included.
The | ast day of the period so conputed is to be included, unless it is a

Sat urday, Sunday, a Holiday, or, when the act to be done is the filing of ,/{Deleted:or

a paper with the Conmi ssion, a day on which weather or other conditions S~ {Deleted_ legal h

have made the Commi ssion office inaccessible in which event the period

af orenenti oned days. When the period of tine prescribed or allowed is

runs until the end of the next day which is , not one of the //‘{Deleted:neither a Sat urday,

Sunday nor a Hol i day

| ess than five el even days, internediate Saturdays, Sundays and Holidays \‘[Inserted:H

will be excluded in the conputation. Wen the federal governnent (Post “‘{Deleted-h

o o J L A J

O fice) and the Conmi ssion observe the sane holiday on different days and
such prevents a party fromacting within the prescribed tine, both days

observed will be considered as Holidays.

J, - - [ Deleted: h

011 SERVI CE AND NOTI CE:

011.01 Service and Notice: For the purpose of service, each person

subject to the Conmmission's jurisdiction shall at all times keep on file
with the Executive Director his, her or its business nuiling address and
e-nmai|l address or, in lieu thereof, notify the Executive Director of an

agent (name, muiling ,address and e-mail address) designated to receive //{Deleted:and

docunents and notices. Until the Executive Director is notified to the
contrary, the address on file with the Conmission's various departnents
will be deermed to be the address to which docunents and notices will be

nmai l ed, electronically mailed or personally delivered. Proof of service |
that any person subject to Conmm ssion jurisdiction was served, or was
attenpted to be served, at the address on file with the Conmi ssion shall

be adequate to satisfy any notice requirenent inposed by these rules.

Any person who does not hold a certificate, permt or license fromthe
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Conmi ssion, and yet may be subject to the Conmission's jurisdiction, may
be served wherever such person is found within the state.

011.02 | Met hods of Service:

011. 02A A departnental conplaint, order to show cause, petitioen

for—investigatioen and a subpoena will be served on the defendant
or subject of the order to show cause personally by a Commi ssion

i nspector or county sheriff, or, except a subpoena, by ,First
Class or certified United States nail.

011.02B ,The person filing a formal conplaint or petition for

et —

First Cass or certified United States nmail or shall request that
the Conmi ssion do so, at the person’s expense, in which event the
Conmmi ssi on shall nmke service by the sane neans.

011.02C Orders opening public investigation and orders opening
rul emaki ng proceeding will be served electronically to all
certificated carriers affected, others who have in witing
requested notice and others at the discretion of the departnent
director. Said orders will also be posted on the Conmi ssion’s Wb
site. A paper copy of said orders will be avail able upon request
after paynent for copying and faxing or nmailing.

011.02C1 Subsequent orders in public investigations and
rul emaki ng proceedings will be served electronically on the
certificated carriers affected, others requesting by witten
notice and others at the discretion of the departnent director.

Sai d subsequent orders will also be posted on the Commi ssjon’s Wb
site. A paper copy of said subsequent orders will be mailed to

all parties of record (i.e., commenters and intervenors).011. 02D
Oders in other proceedings will be sent to all parties of record
by First Class United States nail.

A _ L

011.03 Return: The inspeetor person serving docunents shall make proof
of service thereof to the Commi ssion pronptly and in any event within the
time during which the person served must respond. Failure to make proof

of service will not affect the validity of the service.

011.04 Personal Service: The Executive Director will be furnished such
copies as are necessary to nake service. Service will be made as fol -

| ows:

011. 04A Upon an individual other than an inconpetent person, by
delivering a copy of the docunent to hinfher personally or by
|l eaving a copy thereof at his/her dwelling, house or other place
of abode with some person of suitable age and discretion then
residing therein or, if any, at his/her usual place of business;

W~

N
AN

- { Deleted: How Served

- { Formatted

_ ,/{Deleted: certified

- ’[ Formatted

N ‘[ Formatted
N
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RN {Formatted
AN

\

'\ | Formatted
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\ {Formatted
\

-~ { Formatted

R ‘[ Formatted

o U

- { Formatted

- { Formatted

- { Formatted

- ‘[ Deleted: |
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NN ‘[Deleted: T
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NN {Formatted
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012

provi ded however, if an agent has been designated, the docunent
will be served upon the agent in the sane manner as service is to
be made upon the principal.

011. 04B Upon a donestic or foreign corporation, er—upen an

organi zation, a partnership or other unincorporated association, |_- [ Deleted: whi ch

that is subject to suit under a common name, by delivering a copy
of the docunent to an officer, a nmanaging or general agent;

provi ded, however, if an agent has been designated, the docunent |
will be served upon the agent in the sane manner as service is to
be made upon the principal.

011.04C Upon a legal representative by delivering a copy of the
docunent to hinfher personally or by leaving a copy thereof at
hi s/ her usual place of business, if any, or his/her dwelling,
house or usual place of abode with sone person of suitable age
and discretion then residing therein. For the purpose of adm n-
istering the act and the rules and regul ati ons promul gat ed
thereunder, the term"legal representative" includes w dow and
wi dower .

011.05 Service by Mil: Service other than personal service will be by
certified or First Class United States mail to the address on file with
t he Conmi ssion; provided, however, if an agent has been designated, the
docurrent will be delivered to the address of the agent by certified or
First Class United States mail.

011. 05A Date of Service Deternmined: The date of service of a
docunent which is nailed is the date of mailing plus 3 days.

011.06 Notice of Application: Notice of the filing of all applications

will be given to all interested persons by publishing a sutmary of the
authority or relijef sought. ., .~~~ ] _ - | Deleted: Al | interested
parties will be given notice
of the tinme and place of the
Y o L _________ | hearing by nuil.
. . . . . | Deleted: 011. 07 Noti f
011.07, Official Publication: The Iegal newspaper is known as The Daily | | complaint fearing The
Record and is the official newspaper in which notices will be published Executive Director shall
by the Conmission pursuant to this title. The Commission may publish | Rotify inwiting the
notice in other publications in addition to ,The Daily Record. ' conpl ai nant, including
intervenors, of a time and
. Y place for a hearing on the
COWMM SSI ON | NVESTI GATI ONS: " conpl aint by certified mil
| |or personally by a
012.01 General: The Conmission may, at any time on its own notion, L ggﬂ Si'oggl ;na‘pfﬁtgrll\./\gg and
conduct an investigation or order any hearing which the Commssion is V' 011.04
aut hori zed by | aw or inherent power to conduct. \(Deleted:a

012.02 O der to Appear: The Conmission may, by order, conpel any person [Formatted

to appear in an investigative proceeding. The order will state the
purpose or scope of the investigation and the time and place of the
heari ng.

012.03 Investigation/Penalty: |If it shall appear, as the result of an
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013

the provisions of any statute over which the Conmission has jurisdiction,

i nvestigative hearing by the Conm ssion, that any person , has viol ated _ _ - - Deleted: who has been
personal |y served

the rules of the Conmi ssion or a Conmission order, the Conmi ssion may "[Deleted

Lor

order such person to cease and desist, enter an order assessing a civil
penalty or enter any order justified in the premn ses.

SHOW CAUSE ORDERS:

PROTESTS:

014

013.01 Show Cause Order: The Commission nay, by order, conpel any

person to whomit has granted authority to show good cause as to why the
authority shoul d not be suspended, changed, revoked in whole or in part,
or why the holder of the certificate or pernit for such authority should

not be subject to g civil penalty or admnistrative fine as provided for - "[Deleted

n

i n Commi ssion rules.

013.02 Content: The show cause order shall specifically advise the
respondent of the alleged violation or violations and the tinme and pl ace
of the hearing on such order.

013.03 Cease and Desist Oder: The Commission may, after proper notice

and hearing, enter a cease and desi st order

. enter an order assessing a 7,,,/”[De|eted:or any order

)

civil penalty or enter any order justified in the premises, {

Deleted: t he Conmi ssion deens
just and reasonabl e

|

014.01 Content of Protest; Failure to File: In addition to the require-
ments of Section 005.07, a protest shall set forth specifically the
grounds upon which it is nade, shall state the interest of the protestant
in the proceeding, and shall specify the facts and circunstances relied
upon. Except as provided in Section 015, failure to tinely file a
protest shall be construed as a waiver of opposition and participation in
the proceeding, except to the extent that informal intervention or public
may be allowed as provided in this chapter

014.02 Protest Against Application; Wen Filed: Except as provided in
Sections 014.03 and 014.04, and unless otherwi se provided in statute, a
protest against the granting of any application shall be filed with the

o J U

Commi ssion within thirty (30) days fromthe date of publication of notice - [ Deleted: sai d

of said application pursuant to Section 011.06. The protestant shall

serve, ,a copy of the protest should-be-served upon all parties of record __- [ Deleted: .

or upon their attorneys of record. t;\n {Deleted:A
014.03 Protest to Tenporary Motor Carrier Authority: A protest to the {De'eted:ad"erse
granting of an application for tenporary nmotor carrier authority, which

the Conmi ssion is enpowered to grant after not less than five (5) days

noti ce and w thout hearing, shall be filed with the Conm ssion wthin

five (5) days after the date such notice is published. Such protest nmay

be nade by telegramor facsimle or electronic mail, provided that fhe "[Deleted: a formal

origi nal paper pleading is ferwarded delivered to the Conm ssion within
five (5) days of the expiration of the tine to file the protest.

014.04 Protest to an Energency Rate Order: |n certain energency situa-
tions, the Commi ssion has the statutory authority to tenporarily alter,
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amend, or suspend any existing rates in force, or to fix any such rates
where none exi st by issuing an order which prescribes an energency rate.
After notice of the energency rate is given to the conmmn carriers

af fected by such energency rate, any such affected eompn carrier or any
interested person shall file a protest to the granting of such rate
within fifteen (15) days after notice of the energency rate is given.

014.05 TFelegraphiec Protest:

file a formal

A person may preserve histher the tinme to

formal the original paper pleading is forwarded within five (5) days of
the expiration of the tine to file the protest.

014.06 Protest to Inter-LATA | nterexchange Tel ecommuni cations Service
Application; Wen Filed: Except as provided in Section 014.05 and unl ess
otherwi se provided in the statutes, a protest against the granting of an
application for a certificate authorizing inter-LATA interexchange

tel ecomuni cati ons service shall be filed with the Commission within ten
(10) days fromthe date of publication of said notice. The protestant
shal |

telegramor facsinmle or electronic mail, provided that afermal the
original paper pleading is forwarded within five (5) days of the
expiration of the tine to file the protest.

| NTERVENTI ON | N PROCEEDI NGS:

015.01 Formal Intervention; Status: Any person who has an interest in
any proceedi ng pendi ng before the Conm ssion,

file a formal protest, may file a Petition of Fornal

I ntervention. !

015.01A Content: A Petition of Formal Intervention shall
forth the name and address of the , person petitioning, a |
statement of facts denonstrating that the petitioner’s |egal
rights, duties, privileges, imunities or other |egal interests
may be substantially affected by the proceedings. , J

set

015.01B When Filed; Service: A Petition of Fornmal Intervention
shall be filed with the Commi ssion within the tinme specified in
014.02 for the filing of a formal protest. The person

but who does not desire to
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record to the proceedi ngs or upon their attorneys of record.

915_. O_lC Approval by the Conmi ssi on:, Upon a findi ng t_hat the
petitioner, has denonstrated that its legal rights, duties, p

privil eges,

grant the petition and designate the petitioner, as a “fornal
intervenor,” which confers upon the petitioner, status as a party

to the proceeding.

A formal intervenor shall

- /[ Formatted

- { Deleted: A

/{ Formatted

//{ Formatted

/s
4 /[ Formatted
o

- // { Formatted

.,
o { Formatted

- - { Formatted
- h ‘[ Formatted
) ‘[ Formatted

o JC JC A 0 0 JC G . A A O

015.01P Participation in Proceedings:

- '[ Deleted: C




Rul e and Regul ati on #161 Page 12

be entitled to participate in the proceedings to the extent of
Sther its express interest in the matter. Such participation

shall include, presentation of evidence and argunent, cross- =
exami nation of witnesses and submi ssion of rebuttal evidence,

unl ess otherwise limted by the Conmission. The Conmi ssion nmay
limt the formal intervenor’s participation in the proceedings
either at the tinme that intervention is granted or at any

subsequent tinme. Conditions nmay include

015.01D1 Limting the fornmal intervenor’s participation
to designated issues in which the formal intervenor has
a particular interest denonstrated in the petition

015.01D2 Limting the fornmal intervenor’s use of

di scovery, cross-exanm nation and other procedures so as
to promote the orderly and pronpt conduct of the

pr oceedi ngs; and

015.01D3 Requiring two or nore intervenors to conbine
their presentation of evidence and argunent, cross-
exam nation, discovery and other participation in the

pr oceedi ng.

015.01E Appeal: As a party, a formal intervenor shall have the _
ri ght of appeal

015.02 Informal Intervention; Requirenment; Status: Wthout satisfying
the requirenents of formal intervention, any person may file a Petition
of Informal Intervention. Such Petition of Infornal |ntervention shal

set forth the information required in 015. 01A above.

015. 02A When Filed: A Petition of Informal Intervention shal

be filed not later than fifteen (15) days prior to the date the
hearing in the proceedi ng conmences, and shall be acconpani ed by
the statenent referred to in 015.02C and any exhibits to be
offered by the informal intervenor's wtness at the hearing. The
petitioner shall serve ,a copy of the Petition of Inforna

Intervention and all acconmpanying pre-filed material shal—be
served upon all parties of record ,or upon their attorneys of
record

015. 02B Approval by Conmmi ssion: Leave to intervene informally
shall be granted only if the petitioner addresses issues reason-
ably pertinent to the issues already presented and does not
undul y broaden the scope of the proceeding. Upon a finding that
leave to infornally intervene should be granted, the Conmi ssion
shall grant the petition and designate the petitioner as an
“informal intervenor.” The Conm ssion, upon proper show ng, nay
designate as an “informal intervenor” any person who has filed a
Petition for Formal Intervention, which the Conm ssion has

deni ed, subject to satisfaction of the other requirenents of this
section. Ganting the petitioner |eave and status as an infornal
i ntervenor does not confer upon the petitioner status as

v _ _ _ _ _ __

’
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016

017

iatervenor—but—does—not—becore a party to the proceeding

015.02C Participation in Proceedings: Participation by an
informal intervenor shall be limted to the presentation of a
pre-filed statenent of a single witness together with exhibits by
such witness, and participation in oral argunent and subnission
of briefs. An informal intervenor shall not be permitted to
engage in discovery nor to cross-exanm ne or otherw se interrogate
the witnesses in the proceeding called by any party.

015.03 Statenents by the Public: Menbers of the general public unrepre-
sented by counsel shall be allowed to nmake statenents at the hearing in a
proceedi ng wi thout being required to file either a protest or a petition
to formally or informally intervene. Such persons shall not be a party
to the proceeding and shall have no right to participate in the
proceedi ng except to make such statenments. The Commi ssion shall have the
authority to exclude such statements fromthe record when such statenents
are immterial, irrelevant, disruptive or damaging to the hearing. Any
person unrepresented by counsel, including eemrn carriers and utilities,
may be allowed to make statements at a hearing in a proceeding if, at the
discretion of the Conmi ssion, such statenents are necessary to clarify
the record. No such person shall beconme a party to the proceeding by
virtue of making such statenents at the hearing

CONTESTED CASES; PROHI Bl TI ON AGAI NST EX PARTE COVMUNI CATI ONS

016.01 Designation: Once the Conmi ssion has ascertained that a
proceedi ng has becone, or is likely to becone, a contested case, the
Commi ssion will designate the case as such on all subsequently issued
of ficial docunents, including agendas, minutes and orders by placing
“(CO)" after the docket nunber on all such docunents

016.02 Prohibition Against Ex Parte Conmuni cations: Wth respect to

any matter of fact or law at issue in a contested case, a nenber, staff
or agent, not including the Public Advocate, of the Conm ssion shall not
have any ex parte communication with any party having an interest in the
out cone of the contested case

016.03 Tinme Period of Prohibition: The prohibitions of subpart 016.02

shall apply between the tine of designation and concl usion of any
review, appeal or remand proceedi ng

PLANNI NG CONFERENCES

017.01 Planning Conference: The Conmission, after the deadline for
protests in any proceeding, on its own initiative may conduct a planning
conference with the parties to the proceeding for the purpose of
establishing a hearing date and progressi on schedul e and addressi ng any
other matters, including discovery and settlenent, that nmay warrant

di scussi on

017.02 Oder: Upon the conclusion of the Planning Conference, the
Conmmi ssion or hearing officer may enter an order setting forth a hearing
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date, progression schedul e and addressing any nmatters discussed at the
Pl anni ng Conf er ence

017.03 njection to the Order: Subsequent Proceedings: |f a Planning 777,,/~{Formaﬁed

Conference order is entered, a reasonable tinme will be allowed for the
parties to present objections on the grounds that it does not fully or
correctly enbody the agreenents reached at the conference. Thereafter,
the terns of the order or nodification thereof shall determ ne the
subsequent course of the proceedings, unless nodified to prevent

mani f est injustice.

. 018 EVI DENCE: __ - Deleted: 1
RN )
«018.01 General: Evidence which is adnissible in civil actions under \{nmenemﬂ
- . PR .
the Revi-sed—Statutes |aws of Nebraska will be admissible before the w\\‘{Dewum:01601
Conmi ssion. Wile the Conmission with is not be bound to technically NN —
foll ow t he technical rules of evidence, the record will be supported by Q\{Formaﬂed
evi dence which possesses probative val ue conmonly accepted by reasonably \ | Formatted
Pprudent persons in the conduct of their affairs. Except as provided . {Formatted

herein, no factual information or evidence other than that in the record -

- - - - N Deleted: e
shall be considered in the determ nation of a case. N {

N
{ Deleted: men

018.01A Oficial Notice: The Conmission may take official ///'{Fowmnmd

o 0 A U

noti ce of cognizable facts and may take official notice of
general, technical or scientific facts within the Conm ssion’s
speci al i zed know edge and the rules and regul ati ons pronul gated
and adopted by the Commi ssion. Parties shall be notified either
before or during the hearing of material so noticed. Parties
shall be afforded an opportunity to contest facts so noticed
The record shall contain a witten record of every fact
officially noticed.

018.01B Speci ali zed Know edge and Experience: The Conmi ssion 777,,,»{F0rmaned

may utilize its experience, technical conpetence and specialized
know edge in the evaluation of the evidence presented to it.

018.01C Exani nation of and Production of Records: The /,/~{F0nnaned

Conmi ssi on may exam ne any of the books, papers, docunents and
records of any conmon carrier, contract carrier or jurisdictiona
utility or have such exam nation nade by any person that the
Conmi ssi on may enpl oy for that purpose. The Conmi ssion nmay
compel the production of such books, papers, docunents and
records of any common carrier, contract carrier or jurisdictiona
utility or any other person. Any person enployed by the
Conmi ssi on to exam ne such books, papers, docunments or records
shal |l produce his or her authority to make such exam nation

018. 01D [Exanmi nation of Persons: |n accordance with the f,/{Fonmnmd

provisions set forth in this section addressing subpoena \\{Formaned

practices, the Conm ssion nay conpel the attendance of w tnesses.
The Conmi ssion may exani ne under oath or otherw se any officer
director, agent or enployee of any conmon carrier, contract
carrier or jurisdictional utility or any other person
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018.01E [Fxclusion of Evidence: The hearing officer may exclude ﬁl - { Formatted ]
evidence that is inconpetent, irrelevant, inmmterial, cunulative ™~ {Formatted J
or unduly repetitious.

018.01F Privileged Information: The Conmi ssion shall give effect J {Formatted
to the rules of privilege recognized under Nebraska | aw. i

o ‘[Formatted

018.01G Request for Application of Rules of Evidence: Any party l,,/{Formatted
to a proceeding before the Conmission, for which a hearing is to
be held, and fromwhich a decision nay be appealed to the courts
of this state, may request that the Commi ssion be bound by the
rul es of evidence applicable in district court by delivering to
the Conmmission at |least five (5) days prior to the holding of the
hearing a witten request therefore.

L

B ‘[ Formatted

018.01H CGaths: The hearing officer or a designee, at the
request of any party or upon the hearing officer’s own notion,
may adninister oaths in accordance with the rules of civil
procedure except as nmay ot herw se be prescribed by | aw

conplicated exhibits are to be used, the hearing officer may require any
party to file and serve a copy of such exhibits, or other necessary
information, within a specified time in advance of the hearing.

.018.02 Filing and Serving Exhibits Prior to Hearing: |If detailed or { Deleted: 016. 02 ]

018.03 Docunentary Evidence: Docunentary evidence may be received in /{Formatted ]
the form of copies or excerpts.
., 018.04 Copies of Exhibits: Parties shall furnish accurate copies of | _ - {Deleted: 016. 03 ]
all docunentary evidence to the official reporter, hearing officer,and | _ { Deleted: , ]
the parties of record to the proceeding.
.018.05 Official Files: Any party  that wants to introduce into | { Deleted: 016. 04 ]
evi dence any part or parts of official Conmission files shall obtain \{Deleted:mc ]
copi es thereof in advance of the hearing. The Conmission, on its own
notion, may offer and nake part of the record in any proceedi ng before
it, all records and docunents in the Conmi ssion’s possession of which the
Conmi ssion desires to avail itself.
Y |~ — 7| Deleted: 016. 05 Cunul ative

., 018.06 Abstracts from Docunents: Wien documents are nunerous, ,the Evi dence: The hearing

- - E - . i officer may exclude evidence
hearing officer may refuse to receive in evidence nore than a limted . which is cumul ative or
nunber all eged and appearing to be representative. The party will ‘. | repetitious.
abstract in orderly fashion the relevant data fromthese docunents, \\{Dewted:om,%
affording other parties reasonabl e opportunity to exam ne both the A —— -

. . Deleted: such as freight
docunents and the abstract, and thereupon offer the abstract in evidence L’”'S or bills of lading, a }
in exhibit form
. 018.07 Material in Books, Papers or Docunents: Relevant portions 707f””], {Deleted:016.o7 ]
books, papers or docunents shall be plainly designated and di stingui shed
fromall irrelevant portions before the relevant nmaterial may be offered
into evidence. Wiere irrelevant material in a book, paper, or documentisgt/{De'eted:' J
vol um nous so as to encunber the record, the book, paper, or document may |_- '[Deleted:, ]
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be nmarked for identification and relevant material read into the record.
Upon direction of the hearing officer, a true copy of the relevant nmatter
may be received as an exhibit, provided copies are delivered to all
parties of record and provided all parties of record are afforded an
opportunity to exam ne the book, paper, or document, and to offer into

evidence in |like manner other portions thereof, if found to be materi al
and rel evant.

. 018.08 Prepared Testinony: Testinony of a witness may be adduced by

use of a prepared statement or prefiled testinobny if the witness is
present for cross-examination at the hearing.

,,,,,, Cross-examination, Rebuttal and Redirect Examination: In =
contested cases, every party shall have the right of cross-exam nation of
wi tnesses who testify and shall have the right to subnit rebuttal

evidence. The party offering a witness’s testinobny nmay conduct redirect
exami nation of the witness after cross-exami nation. There shall be no
right to recross-exam nation, but the Commission may allow it in the

Conmi ssion’ s discretion when necessary to adequately devel op the record.

.018.10 LateFiled Exhibits: The hearing officer may authorize or =

require any party to furnish and serve designated |ate-filed exhibits
within a specified tinme after the close of the hearing.

«018.11 Subpoenas ,s: The hearing officer or a designee, at the request

of any party or upon the hearing officer’s own notion, may issue
subpoenas in accordance with the rules set forth bel ow

018.11A [Request for Subpoena for Attendance of Wtnesses:
Requests for issuance of a subpoena shall be nede to the
Conmmi ssion at least five (5) days prior to the hearing day of the
proceeding that the witness is required to attend.

01610 018.11B Subpoena for Attendance of Wtnesses: Subpoenas
requiring the attendance of wi tnesses will be issued upon written
request of any party, or on order of the Comm ssion. One subpoena
may require the attendance of nore than one witness.

018.11C Service of Subpoena for Attendance of Wtnesses: The
subpoena may be served by any person not interested in the action,
or by a Conmission inspector or investigator, or by the sheriff of
the county in which the witness is |ocated.

016106 018. 11D [Fees for Wtnesses Subpoenaed: Any witness who is
sunmoned and responds thereto shall receive the same fee paid for
like service in the district courts of Nebraska, such fee to be
paid by the party at whose instance the witness' testinony is to
be taken.

64610 018. 11E Subpoena for Records: Subpoenas for the

producti on of papers, books or documents will be issued only upon
request in witing, stating specifically which papers, books, or

docunents are required. All parties directed to produce such
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books, papers or docunents shall furnish and deliver same at the
time and place specified in the subpoena to the Executive Director
or other designated enpl oyee or agent of the Conm ssion.

018.11F Enforcenent: Subpoenas issued under this subsection may /—{Formatted

be enforced by the district court. \\{Formatted

tions of the Nebraska Supreme Court, except as the Conmi ssion, upon con-
sultation with the parties at the Planning Conference, establishes other
requi renents, such as shortened response tines, in a witten order, and
except otherw se provided in the Conmmission’s rules and regul ations.

018. 12A Discovery Mtions; Personal Consultation;, Required /{Formatted

Regul atory Duties: To curtail undue delay and inefficient

N \\ ‘[ Formatted

utilization of the Commission’s resources in the adm nistration of
its regulatory duties, the Conmi ssion shall refuse to consider any

{ Formatted

A

nmotion relating to discovery unless the noving counsel, as part of
the notion, makes a written showing that, after personal
consultation with counsel for the other party(ies) and reasonable
efforts to resolve differences, counsel are unable to reach an
agreenent. This showing shall recite, additionally, the date,
approxi mate tine and place of such conference and the nane of all
participants. As used in this subpart, “counsel” includes parties
who are acting pro se.

018.12B Discovery Oders: The hearing officer or a designee, /{Formatted

at the request of any party or upon the hearing officer’'s own

o ‘[ Formatted

notion, may issue discovery orders in accordance with the Nebraska
Suprene Court’'s Discovery Rul es.

018.13 Confidential Information Filed with Conmi ssion /{Formatted

018.13A Confidential Information Filed with Applications:

018.13A1 Claimof Confidentiality; Mtion for _ ,{Formatted
Protective Order: The party filing an application nust ~<
indicate any information that is clained to be {FOrmatted

confidential and nmust state the grounds with
specificity and cite the legal authority for the claim
of confidentiality in a notion for protective order.

If the nmotion for protective order is not filed with
the application, any claimof confidentiality of
information filed in or with the application shall be
deened wai ved.

018.13A2 Filing Requirenents: If an applicant contends
any portion of the application, prefiled testinony, or
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,018.14

exhibits is confidential, it nust file the requisite
nunber of copies of the application, prefiled testinony
and exhibits without the asserted confidential

informati on, together with the notion for protective
order. The applicant nust also file under seal and on
yel | ow paper marked “CONFI DENTI AL" the requisite nunber
of copies of the conplete application, prefiled
testinony, and exhibits clainmed to be confidential and
the subject of a notion for protective order.

018. 13A3 Conmi ssi on Deci sion: The Conmi ssion shall

rule on the notion for protective order within ten (10)
cal endar days fromthe date the application and notion
are filed. Parties opposing the notion may file a
resistance to the notion within five (5) cal endar days
of its filing. |If the notion is granted, a protective
order shall be issued.

018.13B O her Confidential Filings: Any person seeking to
prevent disclosure of information filed by the Conmi ssion nust
file such information on yellow paper narked “ CONFI DENTI AL.”

Ofer of Proof: An offer of proof may be nade by a party or by

counsel .

018.15

Order of Hearings:

. 018.15A Applications and Petitions: Unless otherw se directed

by the hearing officer, evidence will be received from
participants in the followi ng order: (a) applicants or
petitioners; (b) protestants and intervenors; (c) Commi ssion
staff; and, (d) rebuttal by applicants or petitioners. Evidence
fromthe Public Advocate will be received according to the Public
Advocate’s status (as an applicant, petitioner, protestant or
intervenor) in the proceeding.

., 018.15B Conplaints: Unless otherw se directed by the hearing

of ficer, evidence will be received fromparticipants in the
follow ng order: (a) conplainant; (b) defendant; and, (c)
rebuttal by conplai nant.

18.15C Investigative Proceedings: Evidence will be received

. 018.15C Investigative Proceedings: Evidence will be received

fromparticipants in the following order: (a) the Public
Advocate or, in cases in which the Public Advocate is not a party
of record, the Conmission staff; (b) the , defendants; and, (c)

wi th subpart (a).

. 018.15D Show Cause Orders: Evidence will be received from

participants in the following order: (a) Conmission staff; (b)
the Public Advocate in cases in which it is a party of record;
(c) the , defendants; and, (c) rebuttal by Cormi ssion staff.

018. 15E Order of Intervenor's Evidence: The evidence of

e s A e S ey s e . e e

received following the case in chief that it supports.

rebuttal by the Public Advocate or Conmission staff in accordance
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01+ 019 MOTI ONS:

020

. 019.01 Mdtion: A notion is any oral or witten request addressed to a

hearing officer or the Conmm ssion by any party to a proceeding.

.019.02 Filing and Service ; Mtions made prior to a hearing witH- shall
be in witing and filed with the Conm ssion pursuant to section 007

above; and the noving party shall serve a copy thereef of the notion
served on all parties of record or their and attorneys of record

personally or by First Class United States mail.

019.03 Response: Non-noving parties of record nay respond to notions
nade prior to the hearing by filing a witten reply within ten (10) days
of the mailing of service of the notion; provided, however, if the
hearing officer determnes less tine for response should be allowed, the
hearing officer may shorten the reply period. The response shall be
filed in accordance with section 007 above. The party filing the reply
shall serve a copy of the reply on all parties of record or their
attorneys of record personally or by First Class United States nmil at
the time the reply is filed.

di sposition of the proceeding, which nust be decided by the Conmi ssion,
will be ruled on by the hearing officer assigned to the case in which the
notion is filed or by the Comm ssion.

CONDUCT OF PROCEEDI NGS:
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| Deleted: The hearing officer

\ shall note his/her ruling on

. 020.01 Hearing Oficer; Duties and Powers: A proceeding will be con-

]\ the motion. A copy of the
\ notion with the ruling noted

ducted by a hearing officer who, anmong other things, shall: M hereon will be mailed to the

018 020.01A Open the record and recei ve appearances.

018 020.01B Enter the notice of hearing into the record.

018 020.02 Hearing Oficer; Powers Limted: A hearing officer shall not
take any action involving a final determination of the proceedings.

g, 020. 03 Testinony; Mdified Procedure: An application which is not

protested nay on applicant's notion, or on the Conmmi ssion's own notion,

\\ | parties and attorneys of
| .\ | record.
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be processed by use of affidavits and will be processed adm nistratively.

Affidavits wiH shall be signed by the affiant er—eeunsel and sworn to - {Deleted:The a

before a notary. o { Deleted: appl i ¢

g, 020.04 Oal Argurment: No oral argunment shall be pernmitted as a matter - {Deleted:;:_g

of right at the close of a hearing. The hearing officer nmay request or :\{Formatted

permt such argunent. N
{Deleted: Odinarily, n

9, 020.05 Briefs: Briefs may be required by the hearing officer or the - [ Deleted: 18

Commi ssion. Any party that wants to submit a brief may do so by re-quﬁeﬁs;ﬂj,,,{Deleted:,”

« ln cases in which two or nore parties want to subnit briefs, such -

briefs will be filed sinultaneously unless otherw se ordered by the N {E:;?tler?g at the close of the
Commi ssion. The tine in which briefs shall be filed, the manner of hN

filing and service and the number of copies required will be ,established {De'eted:w‘e’e

o [ Deleted: fi xed

at—the close of the hearing by the hearing officer or

o J e U A JC L

determned-by the Conmm ssion.

g, 020.06 Standard of Conduct; Contenptuous Conduct: A hearing officer - [ Deleted: 18

may exclude fromthe hearing any person who displays contenptuous or
di sruptive conduct.

g, 020. 07 Change of Hearing Oficer: Proceedings will not be affected by - {Deleted:g

the change of a hearing officer.

@, 020.08 Consolidation: Unless any party would be prejudiced, proceed- - [ Deleted: 18
ings that are legally or factually related nay be heard on a consolidated
record.

020.09 nterpreters: - { Formatted

o ‘[ Formatted

020.09A |nterpreters; Intent: It is the intent of Section B
020.09 to provide a procedure for the appointnent of \\’\‘{Formatted
interpreters to provide clear and accurate interpretation of \{Formatted

o

questions asked of, and testinony given and argunents nade at
Conmi ssi on hearings and oral argunents by deaf or hard of
hearing persons and persons unable to comunicate the English
| anguage.

020.09B Terns, Defined: For the purposes of Section 020.09, ””//{Formaﬁed

unl ess the context otherw se requires:

020.09B1 Deaf or hard of hearing person neans a person
whose hearing inpairment, with or wthout

anplification, is so severe that he or she may have
difficulty in auditory processing spoken | anguage

wi thout the use of an interpreter or a person with a
fluctuating or pernmanent hearing | oss which may
adversely affect the ability to understand spoken

| anguage W thout the use of an interpreter or other
auxiliary aid; and

020.09B2 Person unable to conmmuni cate the English /{Formatted

| anguage neans a person who cannot readily understand ///{Formatted

or conmuni cate the English | anguage.

/
L // { Formatted
/.

020.09C |nterpreters; Request; Appointnment: Upon notion by any ;//,,{Formatted

o
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party or the Commission’s initiative, in any proceeding in which

a deaf or hard of hearing person or person unable to conmunicate

the English | anguage appears as a party or wtness, the Hearing

O ficer nmay appoint an interpreter for the purpose of

interpreting questions, testinony and argunments at any hearing

or oral argunent before the Conm ssion

020.09D | nterpreters; Qualifications: No person shall be

appointed as an interpreter pursuant to Section 020.09 unless

such person is readily able to conmunicate with the deaf or

har d

of hearing person or person unable to conmunicate the English

| anguage, interpret any questions asked to the person at the

hearing or oral argunent, accurately repeat and interpret the

testimony or argunent of such person to the Conmission, and to

performall of these responsibilities without bias toward or

agai nst the person, any other party to the proceedi ng, any other

witness at the hearing or the Conm ssion. A person appointed to

interpret for deaf and hard of hearing persons shall be a
licensed interpreter as defined in section 20-151 of the
Nebraska Revised Statutes or, if a licensed interpreter is

unavai l able, an interpreter licensed under the |aws of another

state.

020.09E | nterpreters; QGath: Every interpreter appointed

pursuant to Section 020.09, before entering upon his or her

duties as such, shall take an oath that he or she will, to the

best of his or her skill and judgnent, neke a true and accurate

interpretation to the deaf or hard of hearing person or person

unable to comunicate the English | anguage of all questions to

that person at the hearing or oral argunent in a |anguage that

such person understands; that he or she will, in the English

| anguage, truly and accurately repeat the testinony or argunent

of such person to the Conmission; and that he or she wll

performall of his or her responsibilities wthout bias toward

or against the person, any other party to the proceedi ng, any

other witness at the hearing or the Conm ssion

020.09F |[Interpreters; Fees and Expenses: The fees and expenses

of an interpreter shall be set and ordered paid by the

Commi ssion, in accordance with a fee schedul e established by the

Commi ssion, and be paid out of the General Fund with funds

appropriated, if such funds are appropriated, to the Conm ssion

for that purpose.

DECLARATORY RULI NG

Q,021.01 Petition Content: A petition for declaratory ruling shal

forth the rule or statute on which the petitioner seeks a declaratory

ruling and the facts upon which ,the petition is based.

9,021.02  Filing:

accordance with these rules. The mininmumnotice to be given before
hearing shall be twenty (20) days.

g 021.03

with the Executive Director who shall cause notice thereof to be given in

shal | hear argunment or receive evidence on a petition for a declaratory
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- - { Formatted

» \\ ‘[ Formatted

{ Formatted

L

- - {Formatted

> \\ ‘[ Formatted

{ Formatted

A J

-- { Formatted

AN \\ ‘[ Formatted

o
\ \{Formatted
AN

{ Formatted

o

- - ‘[ Deleted: 19

l\/ - { Deleted: 19

1 o ‘[ Deleted: wi

~ 7 7 Deleted: necessitate the
ruling

‘[Deleted: Subni ssi on

o o J

J, - { Deleted: 19

) \‘[Deleted: Di sposition




Rul e and Regul ati on #161 Page 22

ruling.

Q,021.04 Ruling: The Commission's ruling shall identify the persons to

be bound by the ruling.

g, 021.05 Statewide Commercial Inportance: |If a petition for declaratory _

ruling presents a question of statew de commercial inportance or such is
noted during or after hearing on the petition, the Conm ssion shall not
issue a declaratory ruling but will resolve such question , as part of a
public investigation.

020 022, PREHEARI NG CONFERENCES:

0206 022.01 Purpose: Upon witten notice by the Conm ssion in any
proceedi ng, or upon witten or oral instruction of a hearing officer,
parties or their attorneys nmay be directed to appear before a hearing
officer at a specified tinme and place for a conference, prior to or
during the course of a hearing, to submt suggestions orally or in
witing for the purpose of formulating issues and consi dering:

020 022.01A [The sinplification of issues.

- s A - = s -

620 022.01B ,The necessity or desirability of anending the plead-

Jngs either for the purpose of clarification, anplification or

limtation.

020 022.01C ,The possibility of making adm ssions of certain
avernents of fact or stipulations concerning the use by either or
both parties of matters of public record, such as annual reports
or the like, or to avoid introduction of foundation.

020 022.01D ,The procedure at the hearing.

_—== T/ T/ra— - AT e EEmre s - s e

020 022.01E Jinmitations of the nunber of witnesses and tine for
exam nati on.

= B ey e Y s A g e

020 022.01H The status of any settlenment discussions or
alternative dispute resolution efforts.

020 022.01ls Oher matters as may aid in the sinplification of

the evidence and disposition of the proceeding.

020 022.02 Facts Disclosed Privileged: Facts disclosed in the course of
t he prehearing conference are privileged and, except by agreenent, will
not be used against participating parties either before the Conm ssion or
el sewhere unless fully substantiated by ot her evidence during open

heari ng.
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022.03 Stipulations:
involved in the controversy, either by witten stipulation entered into
the record as an exhibit or by oral agreenent stated on the record,
provi ded that the Conmi ssion shall not be bound by such stipulation.

02003 022.04 Recordation and Order: Action taken at the conference, |
including a recitation of the anmendnents allowed at the pleadings,
agreenents made by the parties as to any matters consi dered, and defining
the issues, will be recorded in an appropriate order, unless the parties
enter upon a witten stipulation as to such matters or agree to a state-
nent on the record by the hearing officer.

02004 022.05 Objection to the Order; Subsequent Proceedings:
order is entered, a reasonable tine will be allowed for the parties to
present objections on the grounds that it does not fully or correctly
enbody the agreenents reached at the conference. Thereafter,
of the order or nodification thereof, the witten stipulation, or I
statenent of the hearing officer, as the case may be, determi ne the
subsequent course of the proceedi ngs, unless nodified to prevent manifest

i njustice.

OQ—L 023 APPEALS: | Adnministrative Procedure Act. | . Except as otherw se

provi ded by |aw, |f a party to any proceeding is not satisfied with the order
entered by the Commission, such party nay appeal in accordance with the

Admi ni strative Procedure Act.

021 023.01 Direct Appeal: On direct appeal, a notice of appeal,
statutory docket fee, and seventy-five dollar ($75.00) cost bond or
undertaki ng shall be filed with the Executive Director within the thirty
(30) days after the date of the malllng of a copy of the order by the
Conmmi ssion to the party appealing

party—appealing.
021 023.02

I ndi rect Appeal ;

meited to the party ,
H521-02A 023. OZB O al

seeki ng reconsideration.
Argumant' The Oorrm' ssi on shaII hear oral

filed by the noving party or by request filed within seven (7) \
days of the filing of the notion by the an opposing party. Unless
ot herwi se ordered by the Conmi ssion, the parties of record shall

be allowed twenty (20) m nutes each for oral argunent.

023.02C Commi ssion Action: If the Conmission elects to rule
upon the notion for reconsideration, it shall rule on the nption
within twenty-five (25) days after the nmailing of a copy of the
order by the Conmission to the party seeki ng reconsi deration.

If the Conmi ssion overrules the notion for

023.02D Appeal :

- [ Formatted
B { Formatted

Parties to any proceeding may agree upon any facts [

I'f an | '/l obtain reversal,

the terns !
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reconsi deration or does not enter an order ruling on the notion
within twenty-five (25) days after the nmailing of a copy of the
order by the Conmission to the party seeking reconsideration, and
the party elects to appeal, a notice of appeal, statutory docket
fee, and seventy-five dollar ($75.00) cost bond or undert aking
must be filed with the Commission within thirty (30) days after
the date of the mailing of a copy of the order, of which

reconsi deration was sought, by the Conmission to the party that
sought reconsi deration

023. 02E Appeal Deadline Not Tolled: The filing of a notion for
reconsi deration does not toll the tine for naking an appeal

021 023.03 Procedure: The procedure for appeal of Conmi ssion orders

shal | be pursuant to the Admi nistrative Procedure Act. - Deleted: In either a direct
or indirect appeal,

appel lant shall: (A) certify
to the Commission that a
copy of the notice of appeal
was mailed or personally
delivered to other parties
and attorneys of record;
and, (B) shall file a
praeci pe with the Executive
Director specifying the

pl eadi ngs or other matters
to be included in the tran-
script. The evidence as
certified by the official

st enogr apher and the
Executive Director as the
true bill of exceptions,
along with the pleadings and
filings, constitutes the
conpl ete record. The other
parties of record shall,
within twenty (20) days of
filing of the notice of
appeal, informthe Executive
Director in witing whether
they intend to becone
parties to the appeal. The
Executive Director shall
indicate on the transcript
the appel l ant and appel |l ee
parties.
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021-04Db 023. 04

Judi ci al Review of Penal ties;

,,,,,,,,,,,,,,,,,, ‘ -~ { Deleted: and Failure to

Perfect Appeal
021-04Db1 023. 04A

I f the defendant agai nst whom a
penalty, including a civil penalty, is assessed seeks

judicial review as authorized by the statute,
def endant shal

the
forward to the Conmi ssion a cashier's
check or noney order payable to the Treasurer of the
State of Nebraska for placenent in a contingent
liability account in the amount of the penalty assessed
by the Commission. As an alternative to paying the
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penalty into a contingent liability account, the defen-
dant may post with the Conmi ssion a supersedeas bond
approved by the Commi ssion and payable to the Treasurer
of the State of Nebraska for the ampunt of the penalty,
which will remain in effect until all judicial review of
the order or decision is final. The defendant shal
either renmit the payment or post an approved supersedeas
bond with the Commi ssion within the thirty (30) day
period i nmediately follow ng the day on which the
Conmi ssion's order is nailed. |f the defendant is
unabl e financially to conply with the requirenents of
this rule, the defendant seeking judicial review shall
within the same thirty (30) day period, file with the
Executive Director of the Conmm ssion an
affidavit stating his/her financial inability and shal
attach thereto a bal ance sheet describing, with
particularity, the defendant's assets and liabilities
| f the general—eounsel Conmi ssion concludes that the
bal ance sheet and affidavit sufficiently show the
defendant's financial inability to comply with this
rule, the Commi ssion nay wai ve paynent of the civi
penalty into the contingent liability account or the
posting of a supersedeas bond

021-04B2 023.04B (A) Failure to pay the penalty in
full, (B) failure to forward the anmbunt of the penalty
for placenment in a contingent liability account, (C
failure to post a supersedeas bond, or (D) failure to
obtain a waiver fromthe Conmm ssion of such requirenents
within the thirty (30) day period i mediately foll ow ng
the day on which the Commission's order is mailed shal
result in a waiver of all legal rights to judicial

revi ew.

021-04E 023.05 Unfavorable Appellate Determ nation: In the
event the final appellate determ nation is against the defendant,
within thirty (30) days of the date the decision of the appeals
court becones final, the Comm ssion shall forward to the
Treasurer of the State of Nebraska the cashier's check, noney
order or supersedeas bond held by the Conm ssion, plus any
interest which may have accrued, pending the outcone of the
appel | ate process

021 04F 023.06 Favorable Appellate Deternmination: In the event
the final appellate determnation is in favor of the defendant,
sai d defendant shall be absolved of all liability for paynent of
the armount of the penalty. Wthin thirty (30) days of the date
the decision of the appeals court becones final, the Conm ssion
shall return the anpunt of the penalty assessed and paid, plus
any interest which may have accrued, with a certificate of its
return or shall rel ease the supersedeas bond by Comm ssion order
as shall be required under the circunstances.
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022 024 SECURI TY | SSUANCES: |

022 024.01 Applications: Applications for approval of a security |
i ssuance will set forth the details surrounding the proposed indebtedness
or issuance and will be acconpanied by: (A) a certified copy of the Arti-
cles of Incorporation with amendnents to date; (B) a certified copy of

the mnutes fromthe board of directors' or stockhol ders' neeting, or

ot her proper corporate authority authorizing the action; (C) a certified
copy of the by-laws with anendnents to date; (D) current bal ance sheet

and supporting profit and | oss statement; and (E) sanple of proposed

stock certificate.

022 024.02 Notice: In cases of stock increase and consolidation of |

stock, a hearing will be held only after proof of publication in a |egal

newspaper published in the city wherein the common carrier has its

principal place of business in the State of Nebraska, or, if no legal l - - [ Deleted: {
newspaper is published in such county, then in some |egal newspaper 1o { Deleted: - |

publi shed within the state and having general circulation within such
county once each week for two consecutive weeks. The first publication
shall be at |east 60 days prior to the hearing upon the application for
the increase or for the consolidation, as the case nmay be.

023 025 RULES AND REGULATIONS: An application for the amendnment, repeal or |
adoption of any Conmission rule or regulation shall state the purpose of the
proposed rule and regul ation and shall state briefly the reasons for such
amendnent, repeal or adoption.

024 026 FORMS: The Commi ssion has approved certain fornms for use by its |
departments in connection with proceedi ngs before the Comm ssion. The forns
are avail abl e upon request and wiH nay be used where applicable. These |
i nclude the foll ow ng:

024 026.01 Communi cations Departnent: |

026. 01A Application for Approval of an |nterconnection Agreenent ] - [ Formatted

- . s - - - s - - - - s - Y s

‘ ‘[ Formatted

024 01A 026.01B Application to Connect Automatic Dialing- | ”{
Announci ng Devi ce Formatted

026.01C Application for Boundary Change [ Formatted

026.01D Application for Conpetitive Local Exchange Carrier |~ { Formatted
Aut hority

026.01E Application for Extended Area Service [ Formatted

026.01F Application for Interexchange Carrier Authority = | { Formatted

024 026.02 Engi neering: |

024 026.02A Application for Authority to Construct, Operate and | - { Formatted

Mai ntain an El ectric Transnission Line \"{"{Formatted

‘[ Formatted

L J
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024 026.02B (

| 024 026.03 Transportation Departnent:

924 026.03A Affidavit

of Applicant

026.03B

Affidavit for Lost Plate

Page 28

026.03C

Affidavit of Supporting Shipper

026. 03D

Affidavit of Transferee

ATy M e M e e

026.03F Application for Mtor Carrier Authority,

024 026.04 G ain Warehouse Departnent:

L

N \\ ‘[ Formatted

N
{ Formatted

N ‘[ Formatted
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~ - 7| Deleted: Form B- 2
I nternati onal Operating
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To be
used for Nebraska | CC exenpt
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| 024 026.04A Form GM1 Application for Public G ain Warehouse [ Formatted
To be used to conduct the business of a public grain
war ehousenman.

Li cense:

| 024 026.04B Form GD-1 Application for Grain Dealer License: To

be used to conduct the business of a grain dealer.

| 925 027
t he Conmi ssi on,

026 028 HEARI NG FEES:

FI LI NG FEES:
there shall
forth in the official

For each application,

m nutes at

be a filing fee which shall
| east annual ly.

conplaint or petition filed with

be established and set

For each proceeding before the Commission requiring a

- /[ Formatted
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hearing, a fee, of$50-00per—half—day which shall be established consistent
with statute and set forth in the official mnutes at least annually, shall be
assessed by the Executive Director; provided, however, the Conm ssion nmay

wai ve the hearing fee if the  the proceedlng s was initiated by the /~*[Ddemd:umess

Comi ssi on. -

‘ ) ‘[Deleted: i

0274 029 CIVIL PENALTY PROCEDURES

02701 029.01 Purpose and Scope:

027-01A 029. 01A The purpose of this section is to establish |
hearing and rel ated procedures which the Comm ssion will follow
when civil penalties are sought agai nst any person as defined in
Neb. Rev. Stat. section 75-139.01 pursuant to section 75-156

027-01B 029.01B The section establishes procedures to interpret, |
clarify and suppl enent requirenments, definitions, and procedures

described in the statutes specified in 029, 01A. The Conmi ssion 1///[Ddemd:7

will follow the requirenments, definitions, and procedures in

these statutes and rules., 1/»/[Ddemd:

027-01C 029.01C For purposes of these rules, civil penalty shall |
have the sane neaning as administrative fine and these terns may
be used interchangeably.

02702 029.02 Assessing Gvil Penalties: |

027-02A 029.02A Authority of the Commi ssion: Except as

ot herwi se provided, iy addition to other penalties and relief l,/'{Ddede

provided by | aw, the Conm ssion may, upon a finding that the
violation is proven by clear and convincing evidence, assess a
civil penalty of up to ten thousand dollars ($10,000) per day
agai nst any person for each violation of: (1) any provision of
sections 75-301 to 75-390, or section 75-126 as such section
applies to any person or carrier specified in sections 75-301 to
75-390; (2) a Conmi ssion order entered pursuant to the Autonatic
Di al i ng- Announci ng Devi ces Act, the Energency Tel ephone
Conmuni cati ons Systens Act, the Intrastate Pay-Per-Cal
Regul ati on Act, the Nebraska Tel econmuni cati ons Regul ation Act,
the Nebraska Tel ecommuni cati ons Universal Service Fund Act, the

Tel ecommuni ca-tions Rel ay System Act, ,sections 86-801 to 86-811 | _--

of the Nebraska Revised Statutes,, (3) any interconnection

N

Deleted: subsection (2) of
section 75-109,
75-604 to 75-616,

or sections

agreenent or agreenent of a simlar nature approved by the

Conmmi ssi on pursuant to section 86-122 of the Nebraska Revised \\\{Ddemdﬁ

Statutes ; (4) a self-enforcing provision of an interconnection _ {Deleted: 86-1001 to 86-1009,
agreenent or an agreement of a similar nature approved by the ~ or 86-1201 to 86-1222
Cormi ssion; (5) any term condition, or linitation of any *{ Deleted: 75- 109(2)

J
|
)

certificate or permt issued pursuant to sections 75-301 to 75-

390 of the Nebraska Revised Statutes; or, (6) any rule, |
regul ation, or order of the Conm ssion issued under authority

del egated to the Conm ssion pursuant to sections 75-301 to 75-390
of the Nebraska Revised Statutes. |
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027-062B 029.02B Annual Maximum The civil penalty assessed

under—these—+ules pursuant to rule 029.92A1 shall not exceed two
mllion dollars ($2,000,000) per year for each violation. For
purposes of ,this subpart, year shall nean cal endar year, which

is the period fromJanuary 1 to Decenber 31 inclusive.

029.02C Jurisdictional Utilities:

029.02C1 Authority of the Conmission: In addition to other
penalties and relief provided by law, the Conmi ssion nay,
upon a finding that the violation is proven by clear and
convi nci ng evidence, assess a civil penalty not |ess than
one hundred dollars ($100) and not nore than one thousand
dollars ($1,000) against any jurisdictional utility for each
violation of (a) any provision of the State Natural Gas
Regul ation Act, (b) any rule, regulation, order, or |awful
requi rement issued by the Conmi ssion pursuant to the State
Natural Gas Regul ation Act, (c) any final judgment or decree
made by any court upon appeal form any order of the

Conmi ssion, or (d) any term condition, or linmtation of any
certificate issued by the Conmission issued under authority
del egated to the Commission pursuant to the act.

027-02C 029.02D Discretion to Determ ne Penalty: The Conmi ssion
shall have discretion in determ ning the appropriate anmount of
the civil penalty assessed for each violation. |In determ ning
the anmount of the penalty, the Conmi ssion shall consider:

927-02CLt 029.02D1 The appropriateness of the penalty in
Iight of the gravity severity of the violation; and,

9274022 029.02D2 The good faith of the violator in
attenpting to achieve conpliance after notification of
the violation is given.

02703 029.03 Initiation of Civil Penalty Proceedings Before the
Conmi ssi on:

0274-03A 029. 03A Conpl ai nants and Conplaints: A civil penalty
proceeding may be initiated by any person as—definedin-section
#5-139-0% or the person’s |legal representative. The conpl aint
initiating a civil penalty proceeding shall be filed with the
Executive Director and shall conformto the requirenents of

005. 03 (departnental conplaint), 005.05 (formal conplaint) or
013.01 (show cause order), as the case nay be, and further shall:
(1) consist of a witten pleading signed by the conplai nant or
his or her legal representative containing the nanes of the
conpl ai nant and the alleged violator or violators; (2) set forth
the date, facts, and nature of each act or emm-ssioen onm ssion
upon whi ch each charge of a violation is based; (3) specifically
identify the particular statute, certificate, permt, rule,

- { Formatted

_ - | Deleted: section 021 of these
rul es
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regul ation, or order allegedly violated; (4) contain a prayer
stating the type of relief, action, or order desired by the
conpl ai nant; (5) informthe defendant that pursuant to Conm ssion
rules, failure to answer (a) will be construed as an admi ssion of
the allegations in the conplaint and (b) allows the Conm ssion to
enter an order assessing a civil penalty as provided by |aw for
the violation or violations alleged in the conplaint or to
proceed with a hearing to receive evidence of the alleged
violation or violations and may assess a civil penalty as

provided by law., | _ - | Deleted:; and, (6) that upon
failure to pay any civil
penalty deternined by the

02703A% 029.03A1 In the case of a formal conplaint, a | Commi ssion, such civil
hearing fee may be assessed agai nst the conplainant in penﬂty nmay b¢COLIe§ed by

= - R H Cl Vi action in the strict
t he anmpbunt established by the Conm ssion and as provi ded Court of Lancaster GCounty

by law for hearing fees. |If the defendant is found to
have conmitted the violation or violations nanmed in the
formal conplaint, the hearing costs assessed, if any,
shall be refunded to the conplainant. |[|f the defendant
is found to have commtted the violation or violations
naned in the formal conplaint, the defendant may be
assessed the costs of the hearing

027-03B 029.03B Delivery of Conplaint to Comm ssion: Before a
civil penalty conplaint filed pursuant to gr—-ef—seect ons—75-304
te—75-390 this section by anyone other than the Comm ssion can
proceed to a hearing, a copy of said conplaint shall be delivered
to the Executive Director of the Conmmission. The , Commi ssion 77771/»"[Ddemd:uremor ]
shall have thirty (30) days to intervene in support of said
conmplaint, intervene in opposition to said conplaint, or issue a
letter advising the conplainant that the Commi ssion has taken no
position in the proceeding. In the event the Bireeter Conmi ssion
takes no action after the thirty (30) day period has expired, the
conpl ai nant may proceed to a hearing on the conplaint no earlier
than thirty (30) days after notice is served upon the defendant
nanmed in the conplaint. Nothing contained herein shall preclude
the Commission fromintervening as otherw se all owed under the

rul es of the Conmi ssion

- ‘[ Deleted: an al | eged vi-olati- J

02703C 029.03C Notice to Defendant: \Wen a conplaint is filed |

with the Executive Director, wherein the defendant may be subj ect

to a civil penalty under state |aw and these rules, the

Conmi ssi on shall notify such defendant in witing (1) setting

forth the date, facts, and nature of each act or om ssion upon

whi ch each charge of a violation is based; (2) specifically

identifying the particular statute, certificate, permt, rule

regul ation, or order allegedly violated; (3) that a hearing wll

be held and, if known at the tinme of the Conmm ssion’s notice, |

give notification of the time, date, and place of such hearing

(4) that, in addition to a civil penalty, the Comm ssion nmay

enforce additional penalties and relief as provided by law, (5)

that pursuant to Conmission rules, failure to answer will be

construed as an admi ssion of the allegations in the conplaint;igrz/“{Ddemdﬁ J
|-~ '[ Deleted: F J
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al l ows the Conmission to enter an order assessing a civil penalty
as provided by law for the violation or violations alleged in the
civil penalty conplaint, or the Conmssienfay to proceed with a
hearing to receive evidence of the alleged violation or

viol ati ons and may assess a civil penalty, as provided by law, - [ Deleted: i es ]
and, (7)_that upon failure to pay any civil penalty determined by __ { Deleted: 6 )
the Commi ssion, such civil penalty nay be collected by civil

action in the District Court of Lancaster County.

027-03D 029.03D Method For Notice of Civil Penalty Conplaint and
Hearing: A copy of the civil penalty conplaint described in
029, 03A shall be served by the Conpl ai nant on the Def endant {Deleted:7

”””””””””””””””””””””””””””” T ‘[Deleted: 7

7| Deleted: pursuant to the

)
,,,,,,,,,,,,,,,,,, -=- { Deleted: n J
J

0627-03E 029. 03E Suppl enental Pl eadi ngs; Cther Renedies at Law Service and Notice A
- - = = provi sions as contained in
Suppl enental pleadings filed by a party shall be in witing and Commi ssion rul es
be filed with the Executive Director and distributed by him-or
her the Executive Director to all interested parties under a
certificate of service ,if the pleadings are filed nore than five - "[Deleted:at any time until ]

(5) days before the hearing date. Supplenental pleadings filed
five (5) days or less fewer prior to the hearing date may be

al l owed by the hearing officer upon a show ng of good cause and
undue—surprise that the filing does not unduly di sadvantage ot her
parties of record. A civil penalty proceeding shall not be

cunul ative of all other renedies avail able under state |aw and
the rules of the Conmission. Nothing herein shall be construed
so as to preclude the Comm ssion or any other party, person, or
entity fromseeking any remedy in law or equity not specifically
provided for in this section

027-03F 29.03F Wthdrawal of Conplaint: A civil penalty
conpl aint may be withdrawn by the party who filed the conplaint
wi thout prejudice to refiling upon the same facts if the
Conmi ssi on approves the w thdrawal as provided by these rules.

02704 029.04 Answer:

027-04A 029.04A Form The defendant shall submit to the

Conmmi ssion a witten answer in the manner required by (1) 005.08
(formal conplaint),or, (2) 005.09 (departnental complaint), but in - {Deleted:; )
either case the witten answer shall be filed no later than \*~{De|eted:’ J
twenty (20) days after the date on which notice is given by the

Conmi ssion, as provided in Rule 029.03C.

027-04B 029.04B Failure to Properly File Answer: If the
defendant fails to timely file an answer as required by this
subsection, or fails to appear at the hearing, the Comm ssion nmay
enter an order which assesses a civil penalty as provided by |aw
for the violation or violations alleged in the conplaint, or the
Conmi ssion may proceed with a hearing to receive evidence on the
all eged violation or violations and the Comm ssion may assess
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civil penalties or an adm nistrative fine as provided by | aw.

02705 029.05 Settlenent Orders: |

0274-05A 029. 05A Conpromise Prior to Conplaint Hearing: A |
defendant may enter into a conpronise settlenment agreenment and
proposed final order prior to a hearing pursuant to section 75-

157 of the Nebraska Revised Statutes. Such agreenent whieh does |
not constitute an adm ssion by the defendant of any all eged
violation or violations contained in the civil penalty conplaint.
Such agreenment and proposed final order shall be signed by the
defendant and all parties to the proceeding and shall reflect

that the defendant consents to the assessnment of a specific civi
penalty or administrative fine. Settlement of the matters raised
by the civil penalty conplaint in a proposed final order

containing a recommended penalty are subject to the approval of

t he Conmmi ssi on.

027-05B 029.05B Contingent Liability Account Deposit; Subnission |
of Conpronmise to Conmission: |f the defendant and all parties to
the proceeding enter into a conpronm se settl enment agreenent and
proposed final order, the settlenment of the conplaint may include
a recommended penalty to the Commission. If a reconmended penalty
is included as part of the conprom se settlenent agreenent and
proposed final order, sinultaneous with the filing of a conpro-

m se settlenent agreenent and proposed final order, the defendant
shall remt to the Comm ssion a cashier's check or noney order in
the anmount of the recommended penalty payable to the Treasurer of
the State of Nebraska. These funds shall be held in a contingent
liability account until appropriately allocated upon final order
The conpromni se settlenent agreenment and proposed final order

shall be subnitted to the Conm ssion by the Conm ssion's counsel
If the Conmi ssion approves the agreenent and proposed order, the

civil penalty proceeding shall be closed ., If the Conmis-sion 1,~"[Ddemdmwase

does not approve the proposed order, a hearing on the civi
penalty conplaint shall be held

02706 029.06 Findings of Fact and Conclusions of Law. Every decision |
and final order rendered by the Commi ssion after a civil penalty hearing

is held shall be in witing and acconpani ed by a finding of facts and
conclusions of law. The order entering a civil penalty may, at the

di scretion of the Commi ssion, provide for a prescribed tinetable for the

payment of such fines. ., """~ l _ - Deleted: A copy of the order
shall be sent to the parties
of record by certified or

registered nuil .

02740% 29.07 Final Conmission Oder: Except in the event of a |

conpromi se settlement agreenent entered into pursuant to the provision of

029, 05A which specifically provides that there will not be a finding that ,,/"[Ddemd:7

,,,,,,,, - - { Deleted:is in

prohibit the Conmission fromissuing a final order in which the

Conmi ssion enters a finding that the defendant is found to have viol ated

7777777777777777777777777777777 - {Deleted: 7
one or nore of the provisions set forth violatienofa—provisionfound /“{Ddemd:beLn

in 029 02A notwi thstandi ng that such a defendant may already be subject | - {Deleted: 7

o J U




Rul e and Regul ati on #161 Page 34

027-08A 029.08A |Issuance of a Final Order Finding Cccurrence of
a Violation: On the issuance of a final order finding that the
violation or violations have occurred, the Conm ssion shall send
a copy of the order to the defendant or the defendant’'s,

representative attorney of record by certified or registered nuail
no later than five (5) business days of the ,entry of the , The

Conmi ssion shall send a copy of the order to all other parties of ~

record or their attorneys of record, by First Cass United States
mai | .

027-08B 029.08B Paynent of the Civil Penalty ; Wthin the

thirty (30) days ,of the date jelyfollowingthedayonwhich the

Conmmi ssion's final order is mailed to the defendant or its
attorney of record, the defendant, if it, has not previously paid
aH- the full ampunt of the civil penalty ordered to be paid,

shall pay the penalty in full by remitting a cashier's check,

el ectronic transfer or nmoney order to the Conm ssion payable to
the Treasurer of the State of Nebraska. The Commi ssion shall then
pronmptly forward the cashier’s check or the noney order to the

State Treasurer as provided by |aw

02708C 029.08C Judicial Review Judicial review of a

Conmi ssi on order assessing a civil penalty entered pursuant to
027 this section shall be conducted pursuant to the appeal
procedures found in section 023 ,

027409 029.09 Collection of Penalty in Lieu of Paynent: A civil penalty
assessed pursuant to these rules and unpaid shall constitute a debt to
the State of Nebraska which may be collected in the manner of a lien
forecl osure or sued for and recovered in a proper formof action in the
name of the state State in the District Court of Lancaster County. Any
civil penalty collected by the Conm ssion pursuant to such judicial
proceedi ngs shall be transmitted within thirty (30) days fromreceipt to
the Treasurer of the State of Nebraska for deposit in the pernanent
school fund pursuant to section 75-158 of the Nebraska Revised Statutes.

- { Deleted: 7
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A party seeking to obtain reversal, nodification, or
vacation of an order entered by the Comm ssion may seek such
review as provided by this section: (1) A party seeking to
obtain reversal, nodification, or vacation of an order
entered by the Comm ssion pursuant to section 75-156 (1)(b)
may appeal such order in accordance with the state=s

Page 23: [2] Deleted rprice 5/14/2004 3:13 PM
(2) A party seeking to obtain reversal, nodification, or
vacation of an order entered pursuant to section 75-156 to
75- 158, other than section 75-156(1)(b), may (a) seek review
of the Court of Appeals as provided in section 75-137 as set
forth in section 021.01 and 021.02 of these rules or (b)
seek judicial review of the order under section 75-136.01 as
set forth in section 021. 04A of these rules. (3) Any
interested party seeking to obtain reversal, nodification,
or vacation of a Conmm ssion order entered by the Comm ssion
under Neb. Rev. Stat. sections 75-109, 75-604, 75-609, and
75-609.01 or 86-801 to 86-810 may, after all admnistrative
remedi es before the Conm ssion have been exhausted, appeal
in accordance with the state=s Adm ni strative Procedure Act.

(4) A party seeking to obtain reversal, nodification, or
vacation of any other order of the Conm ssion not otherw se
provided for in this section may appeal pursuant to section
75-137 using the procedures provided for in 021.01 and
021. 02.
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period i medi ately follow ng the day on which a copy of
t he

Page 23: [4] Deleted rprice 5/14/2004 3:17 PM

period i medi ately follow ng the day on which a
copy of the Conm ssion=s order
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|f the Comm ssion overrules the notion for
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, a notice of appeal, statutory docket fee, and
seventy-five dollar ($75.00) cost bond or
undertaking nust be filed wth the Conm ssion
within

Page 23: [7] Deleted rprice 5/14/2004 3:19 PM
period i medi ately follow ng the day on which a
copy of the Comm ssion=s order overruling the
notion for rehearing to the party appealing is
mai | ed
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I'f the Comm ssion does not enter an order
ruling on the notion for re
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within thirty (30) days after such notion is
filed, an appeal nmay be perfected by filing a
noti ce of appeal,
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statutory docket fee and cost bond or undertaking
in an anount pursuant to state | aw before the
Comm ssion enters an order ruling on the notion
for



